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OPINION -

General Description of the Froject

The five applications at issue initiate arpropriations from
Coon Creek, diversion to bg effected in each instance by pumping, and
the water utilized for irrigation., Applicants, amounts, seasons,
locations of diversion point or points, acreages and e¢rops to be
irrigatéd, and locations of places of use, in that seguence, are,
according to the applications:

Application 14430: James M. and Mae E, Brown, 2 cubie feet per second,

April 1 to November 1, within NE: SE: of Section 2, T 12 N, R 4 E,
MDB&M, 80 acres of rice within Ni SEX of the same Section 2.

Application 14479: Estate of George P. Ahart and Nellie G. Tucker,

1.5 cubic feet per second, April 15 to November 30, within SWi NEZ
of Section 36 and SEL SWi of Section 35, T 13 N, R 5 E, MDERM, 120
acres of pasture within the same Sections 35 and 36.

Application 14479: Floyd R. Bonnifield, 1.5 cubic feet per second,

April 1 to November 1, within SEL NWz and NEZ SW: of Section 34, T 13 N,
R 5 E, MDB&M, 120 acres of alfalfa within +ha same Section 34,

égplication 14480: Richard H. Mariner, 2 cubic feet per second,

April 1 to November 1, within NW: SWZ of Sectim 35 and NZi SBi of
Section 33, T 13 N, R 5 E, MDB&M, 159 acres of pasture within Séc-

tions 33, 34 and 35 of the same township.



Application 14482: Harold W. and Normz E. Brown, 0.63 cubic foot per

second, April 15 to November 15, within the Sy NI} of Section 34, T 13
N, R 5 B, ¥DB&M, 50 acres of pasture within the same Section 3&; |
Applications lhh?S; 14479 and 14480 bear notations to the effect that
the signers thereof desire that those three applications shall be of
equal priority.
Protest
The ﬁevada Irrigation Distriet protests the five applications.'

It claims a right to tha use of water from Coon Creek, basing its claim
upon allegzed prior use, prescription and ownership of the water. It
asserts that it has diverted continuously sinee 1935, its point of |
diversion being located within the NWw: SWi of Section 28, T 12 N,

. 'R 4 E, MDBEM, It asserts further in support of each of its protests:

"During the irrigation season of each year the only water in
Coon Creek at the point of applicant's proposed diversion is
water introduced into the Creek by the protestant in the
form of spill from District's conduits, and return flow
within the boundaries of the District, from irrization
water provided by the District. The protestant then uses
Coon Creek as a conduit to conduct its said water to a
point in the Nwi of Section 15, Township 12 North, Range
4 Fast, MDB&M, where the water is diverted from Coon
Creek into a canal that runs Southerly, and said water
' _ is then diverted by protestant from said canal at a
oo point in the NW: of the SWi of Section 28, Township 12 No., R
S : . Range 4 East, MDB&M, and sold by vrotestant for rice
| culture in the area. That in that manner protestant
has diverted and used all water in Coon Creek eacn
irrigation season from and including the year 1935
to date. That there is no unappropriated water in
Coon Creek during the summer months, and all of the
water in said Creek during the summer months is sur-
plus water and is the property of the protestant. The
surplus water is sold outside the District boundaries
o on a year by year basis only and it is clearly under-
. stood in the contract that this water can be withdrawn




for use within the Distriet when such demands are made,
Surveys and plans have been made to divert said water
within the Distriect's boundaries in the near future,

TApproval by the California Districts Securities Com—
mission of the sale of water outside of the District

is unnecessary in this instance (see Section 22260 of
Water Code). The right to the water and to sell the
same outside the District is claimed under Section
22259 of the Water Code, and also under the case of
Stevens vs. Oakdale Irrigation Distriect 13 Cal. (2) 343;
Los Angeles vs. City of Glendale 23 Cal. {2) 68; Haun
vs. DeVaurs 97 Cal. APP. (2) 841,

Answers
.Applicants James M. and Mae E, Bfown ansﬁer the protest
agéinst their application by denials and allegations, particularly
the following:

. *1,. Deny that during the irrigation seasen . . . the
only water in Coon Creek at the voint of Applicants!
proposed diversion is water introcduced into the
creek by the Protestant in the form of spill from
District's conduits, and return flow within the
boundaries of the Distriet, from irrigation water
provided by the District, and on the contrary allege
that Coon Creek in the vicinity of Applicants' pro-
posed diversion is divided into the North Sranch and
the South Branch and that Applicants! proposed diver-
sion is on the North Branch of Coon Creek; that the
excess waters of the Distriet flow down the South
Branch of Coon Creek.

"2, Allege that the water that Applicants herein propose
to divert are the waters that come into the North
Branech of Coont Creek from the irrigation of rice
lands above and tributary to said North Branch,
which water is obtained by the irrigation of said
rice lands from wells through pumping, and no part
of said water is obtained from said Nevada Irriga-
tion District."




No answers to the protests against any of the other appli-

cations are of record.

Field Investisation

The interested varties with the apprdval of the Department
havinz stipulated to the submittal of the applications and ﬁrotests
upon the official records of the Department, a field inveétigation
was conducted on October 10, 1952 by an engineer of the Divisior.
The applicants and the protestant-were all present or represented
at the investigation.

Records Relied Upon

Applications 14430, 14478, 14479, 14480 and 14482 and all
data and information on file therewith; also Reports of Sacramento-
San Joaquin Water Supervision, State of California, Department of

Public Works, for years 1947, 1948, 1949, 1950 and 1951.

Information Secured by Field Investieation

The engineer who conducted the field investigation of
Dctober 10, 1952 summarizes the results of that investigation as
follows:

“1; Flow in Coon Creek at the time of the investigation was
about 18,0 cfs.. '

n2, Flow in Coon Creek is usually in excess of protestant's
. requirements.

| #3, Protestant relies mainly on otner sources to meet its
requirements.

%). A high percentage of the surnmer flow does not originate
within the pretestant's boundaries.




n5, Additienal run-off from lands outside the protestantis
boundaries can be expectied.

"4, Unappropriated water appears available to applicante."
Information set forth in the body of the report of field
investigation is as follows:

"Coon Creek . . . neads in the Sierra Nevada foothills
and flows westerly to the Sacramento River via District
1001 Drain.

"The watershed above the lowermost applicant has an area
of about 115 square miles, is moderately wooded in the
upper portion and more or less barren in the lower por-
tion and has an average rainfall of around 20 inches.

nAbout 80% of the watershed is within the boundary of
the . . . protestant . . '

"Mr, J. M. Brown stated that prior to 1910 or 1912,
when importation of water commenced, the stream
: . - normally had no surface flow in its lower reaches
' ' during the summer but sub-surface flow kept pools
sufficiently supplied to permit a limited amount of
pumping. S
"Since importations cormenced, it appears that runoff
caused by increasing use of imported waters derived
from wells has caused a gradual increase in summer
flow and further increases are expected as additiomal
lands are placed under irrigation. In this comnnection,
_the writer viewed some new areas being prerared for
irrigation during 1953 with water from new wells.

"Runoff from lands within the watershed, which are
irrigated by well waters, cannot be claimed by pro-
testant. In this connection . . « . on lands :
within the watershed, outside of the protestant's
boundaries, between 35 and 40 cfs was used from
wells for irrization during 1952. These lands
included about 1300 acres of rice. It would there-
fore appear that run-off from such use was usually
sufficient to provide for the total of.7.63 cfs sought
by applicants without any runoff from lands within
protestant's boundaries. .




“The supply in Coon Creek is further augmented, insofar
as the lower aoplicant is concerned, by a new drain
which has been dug aleong the R. 4~5 E. line from
Yankee (Slough) Ravine to the north channel of Coon
Creek.

"Records of flow in the creek may be obtained from the
Sacramento~San Joaguin Water Supervision Reports. How-
ever the recording station winich is located at the U. S.
Highway 99% bridge, does not record any runoff entering
the creek from lands ocutside of protestant's boundaries.

"On the date of this investigation the flow, as measured
by the writer at a point about 2 miles below the record-
ing station, was 18.0 feet.

wMr, Wells stated that other than to deliver such local
runoff as the protestant may be entitled to, Coon Creek
was not used as a delivery conduit to lands outside
protestant's boundaries but that Auburn Ravine was
used for that purpose.

HAyburn Ravine, which drains a larger area within pro=-
testant's boundaries than Coon Creek, 1s mainly depended
upon for service to areas outside the protestant's
boundaries.

n"protestant delivers purchased and other waters to the
ravine and then diverts such waters through a ditch
heading at Lincoln and by means of pumps on District
1001 Drain to which the ravine is now tributary.

"Records of flow in Auburn Ravine are available in the
reports of the Sacramento-San Joaguin Water Supervision
Service and in U. 3. Geological Survey reports. The
recording station is near Lincoln and above the point
where protestant diverts.

"Tn addition to Coon Creek and Auburn Ravine, protestant
secures water from Markham Ravine which also discharges
into Distriet 1001 Drain. The waters thus secured con-
sist of such run=-off within the protestant'a boundaries
as protestant may be entitled to.

“No records of flow are available for Markham Ravine but
as nearly as could be determined, the summer flow is
_ about one-thlrd that recorded in Coon Creek.




 "While Yankee (Slough) Ravine also receives some run-off
from lands within protestant's boundaries the effect of
such runoff on the supply available in Distriet 1001
Drain is siight.

MRecords of flow in Reclamation District 1001 Drain are
available in reports of the Sacramento-San Joaquin Water
Supervision Service. The recording station is below the
points at which protestant's customers divert from the
drain. The records are, therefore, indicative of the
amount available in the drain in excess of protestant's
use.

* * *

nJse by protestant in this case involves use only on landa
outside of protestant's boundaries. The bulk of these
lands are served by a diich from Auburn Ravine which-
does not involve the waters of (Coon Creek., The only
lands involved with Coon Creek waters are therefore those
served by diversions from Distriet 1001 DPrain. In the
past few years the maximum supplied with water from the
drain by protestant has been 600 acres devoted to s » »

: rice. Based on the normal requirements . . . the pro-—

. testant!s maximum use has therefore been 15.0 cfs.

"Protestant depends mainly upon Auburn Ravine to supply

the 15.0 cfs and ., . . purposely places water in that
ravine for that purpose.’

Information Afforded by Water Supervision Reports

Monthly mean flows in cubic feet per second at the gaging
gtations referred to in the report of field investigation, for periods
" within which appropriation is sought in the applications at issue, are

stated in Sacramento-San Joaquin Water Supervision Reports (Department

Publications) to have been as follows:




April
May

June
July
August
September
October

. November

Aprdil
May

June
July
August
September
October
November

April
May
June -
July
Augzust
September
October
November

Coon Creeck at Hizhway 99E

1947 1948 1949 1950
Ll.4 4L3.7
22.4 32.6
6.4 12.4
No No L.8 10.6
record record C 642 1.2
published rpublished b7 15.5
10.% 35.5

13,0 406,

Auburn Ravine at Hichway 99E

1947 : g8 1949 1950
27.4 29.7
66,5 56.2
87-5 52-4
NO No 9002 72G9
record record 91.7 63.6
published . published 46.3 35.5
9.58 1945

13.1 187.

Reclamation District 1001 Drain inte Cross Canal

1947 1948 1949 1950
2. 3.6 5.8 2.3
11.1 - 9.8 12.1 5.4
h.5 5. o. 1.5
0. 0. C. 0.
0. O. 0. 0.
Oa . 0. O- 3.9
0. O. Q. 1.3
0. 0. O. 85.6

:

L

» 0

ENROPBSE
M ONDD W N

12.1
18.5
O.
0.

. Q.

C.
1.3




Discussion
Insofar és the flow of Coon Creek consists of water

which the protestant District is entitled to divert and utilize under
existing rights, that flow apparently is at the disposal of the Distriect
to sell, temporarily, to users outside of its boundaries, as ﬁsurplns"
ﬁatar, at leasﬁ'if it is actually possible, physieally, to utilize that
water within the District at some future time and if it is the District's
bone fide intention to convert to such use, reasonably scon. Insofar .
however as.the flow of Coon Creek is composed of waters not covered by
rights held by the protestant, or by any one else, such flow pléinly

is subject to appropriation. The protestant's assertion, in its pro-
test, that during the irrigation séason of each year the oniy water in
Coon Creek at the pointa—where the applicants propose to divert is water
introduced into the creek by the protestants ahd return flow from lands
within the boundaries of the District, is not borne out by the observa-
tions of the engineer who conducted the field investigation, that engineer
having stated in his report of investigation that runoff from rice lands,
outside of the protestant District, served from wells, enters Coon Creek
and is usually sufficient to provide the 7.63 cubic feet per second that
the applicants seek. It is not apparent that the protestant can lay
claim to the rﬁnoff from the rice lands mentioned. That runoff, in ﬁhe
light of-the_information aﬁ hand, is subject to appropriation. Should
.it prove impossible for thg protestant to utilize within its bouhdaries
ali water ﬁOW'passing “Coon'Creek at Highwaj 99E", any unused residue

apparently would also be subject to appropriation.

=10




Summary and Conclusions
Coon Creek, from which the applicants seek to'apprOpriate,

altogether, 7.63 cubic feet per second, from early April to late
November, for rice and pasture irrigation, heads in the Sierra Nevada
foothills in Placer County ahd flows westerly draining into Sacramento
River vié "Cross Canal." The applications, five in number, are pro-
tested by Nevada Irrigation District which serves certain customers
located along Reclamation District 1C0L Drain, that drain being sup~
plied partly by Coon Creesk and partly by waters diverted from Auburn
Ravine, Hﬂrﬁham.ﬁavine and Yankee Slough, to all of which waters the
protestant lays claiﬁ insofar as they originate within its boundaries.
The applicants contend that Coon Creek, besides carrying flow to which
they concede the Nevada irrigation District is entitled; carries also
other waters, sufficient for their purposes, such waters including re-
turn flow from lands irrigated by pumping from wells. The report of
the field investigation of October 10, 1952 supports the applicants!
contention. Stream flow records contained in Sacramento-San Joaguin
Water Supervision reports aie indicative of general flow conditidns
iithin'the.locality. Thoss records in cenjunction with the report of
field investigation indicate that Coon Creek at Highway 99E at times
carries more water than tpe protestant currently utilizes from that

source. They also indicate that the flow of Auburn Havine is rel-

atively plemtiful and that wastage sometimes occurs into Cross Canal.




In view of the situation as above.summarized it is the
| opinion of this office that unappromriated water ordinarily exists
in the source from which the applicanﬁs seek to appropriate, that
such water may be taken and used in the manner proposed without
injﬁry.to downstream users and that Applications 14430, 14478, 14479,
14480 and 14482 should therefore be aﬁproved and permits iésued,
subject to the usual terms and conditions.
olo
 ORDER
Applications 14430, 14478, 14479, 14480 and 14482 having
been filed with the Division of Water Resources as above stated,
. protests having been filed, stipulations hawving been submitted,_ei
field investigation having been conducted and the State Engineer
-now being fully informed in the premises: o
IT IS HEREBY CRDERED that Applications 14430, 14478, 14479,
14480 and 14482 be approved and that permits be issued to the appli-
cants, subject to such of the usual terms and conditions as may be
appropriaté.
WITNESS my hand and the seal of the Department of Publie

Works of the State of California this 24th day of February, 1953.

A. D. EZdmonston
‘State Engineser




